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ADVOCACY AND SIR JOHN 


MODERN 
z SIMON. 





Sir John Simon, the learned English bar- 
rister and former Attorney General, who 
visited the American Bar Association at its 
1921 convention, held at Cincinnati, won 
the affection as well as the esteem of the 
American lawyers by his wit and wisdom. 
He had a happy way of saying some plain 
truths pregnant with useful advice. Like 
the diamond, his brightness is the scintilla- 
tion of real worth. But, it is his address 
before the Canadian Bar Association, as 
published in the Canadian Law Journal and 
reprinted in Law Notes (March), that will 
appeal strongly to the “weary and patient 
judges” and should be taken to heart by the 
“laboring lawyers.” He was analyzing the 
work of preparation of cases and arguments 
—in other words, the personnel in the trial 
of cases. 

Said he, ‘accumulation, selection, rejec- 
tion—those, I think, are the reading, writ- 
ing and arithmetic of advocacy.” He then 
proceeded to point out the personal charac- 
teristics essential to their achievement. “So 
far,” said he, “I have been insisting that in 
the outfit of the advocate the two things 
that are most important are: first, the ability 
and willingness to work, so as to accumu- 


_ late all the material available; and, second- 


ly, the judgment and the character which 
will winnow out of these materials and se- 
lect what is really necessary for the purpose 
at hand.” 

What a splendid measure of mental fit- 
ness! What a practical application of com- 
mon sense! What a severe test of profes- 
sional qualifications! One feels obliged to 
inquire if, the average lawyer can comply, 
all the while conscious that he must do so in 
order to be an acceptable officer of the 
court. Moreover, shall the law school, the 
court, or sad experience be his tutor? There 





enter into this high qualification the three 
essential elements of education, training and 
temperament and probably the greatest of 
these is temperament. 

How many learned lawyers have obscur- 
ed their brightly burning candles under a 
bushel? How many incompetent attorneys 
at law have made a farce of a sacred pro- 
fession? How many scoundrels have made 
a tool of the machinery for the administra- 
tion of justice? They are all, both public 
and personal tragedies, for the courts and 
their officers are parts of government. Some 
men are temperamentally unfit to be advis- 
ers and leaders and some are too indolent 
and some lack the power of discrimination 
and the eternal fitness of things dictated by 
common sense. 

Then again cupidity often bars stipula- 
tions that would shorten trials, or inspires 
testimony or argument intended to confuse. 
Just as often an apprehension, inspired by 
ignorance, fills the record with the irrele- 
vant and obscures the: issue with redun- 
dancy. Therefore, some of the difficulties 
to a reasonable professional perfection are 
psychological and some are superficial, of 
which a philosopher will always be mindful. 
The first are insurmountable because they 
are woven in the warp and woof, but the 
second are responsive to education and 
training. To both of these weaknesses the 
Bar is devoting an appropriate meed of time 
and thought, 


Having set down some of the obvious 
causes of the delinquency pointed out by 
Sir John, one turns with greater relish to 
his valuation of oratory as a professional 
asset. He views it with slight regard and 
indeed much to be dreaded by the practical 
judge and jury. As to the length of the 
effort he said, “If I had been the Duke of 
Venice, though I should have decided in 
Portia’s favor, I should have made her pay 
the costs of the first half hour of the hear- 
ing.” That is the English court rule way of 
penalizing the unessential. As.to the per- 
suasive powers of oratorical efforts, he 
said, “I cannot bring myself to believe that 
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highly rhetorical periods really ever have 
had, either on judges or on juries, quite all 
the influence which historians and biogra- 
phers assure us they did have in the case of 
the particular subject of their admiration.” 

In the words of the Appellate Courts, 
this is a controversial question. Its answer 
depends largely upon the subject-matter 
and the case at issue. A learned and ex- 
perienced Virginia judge substantially said 
that much oratorical effort was inspired by 
the consciousness of a weak case, and gen- 
erally put the court on guard. When the 
Federal Supreme Court reduced the allot- 
ted time for oral arguments, a justifiable 
inference was a desire to regulate both form 
and quantity, the corollary to which is a 
diminution of oratory. It is indeed an elo- 
quent man who can “tune up” within that 
short period left after deducting time for 
stating the necessary facts. Sir John then 
has America’s highest tribunal in apparent 
sympathy with his view. Indeed, that great 
court’s laconic excuse, or reason, for its 
action was that, “everything necessary 
ought to be said in the time allowed.” 

But, inasmuch as the experienced Eng- 
lishman was addressing himself to the con- 
duct of trial courts, the foregoing authority 
may not be wholly in point. This thought 
is emphasized by an excuse given to him 
for the very common curse of repetition. 
“T have heard advocates say that it is always 
necessary to repeat an argument at least 
three times, especially if you are addressing 
a tribunal which consists of more than one 
‘judge. You have to repeat it for the first 
time in order that the judge may under- 
stand it; you have to repeat it for the sec- 
ond time in order that he may explain it 
while you are repeating it to his brethren; 
and you have to repeat it for the third time 
in order to correct the erroneous impression 
which he has unfortunately conveyed.” 
Many a truth has been spoken in jest; but 
of course it has no application to the judges 
—we are discussing lawyers! 

The chief qualification of an advocate is 
“sureness of judgment and strength of 





character * * * the power to select out of a 
vast mass of detail the things that really 
matter, and the courage to reject, in the 
face of the client’s reiterated desire, in the 
face of every other temptation, the accumu- 
lation of unnecssary material” is one of his: 
wisest comments. He sums up this advice 
by suggesting that “one of the most impor- 
tant things at which every advocate ought 
to aim is this economy of his material which 
enables him to present a picture in which 
everything that is critical and salient stands 
out, and where there is no danger that any- 
body will fail to see the wood for the trees.” 


These copious quotations from the ex- 
perience and wisdom of England’s most 
successful advocate may put the American 
Bar to thinking, if not acting. Indeed, it 
may inspire a desire to enjoy and profit by 
and laugh over his entire address, for it 
bubbles over with good nature, It may 
justify the perfect advocate in feeling re- 
assured in his ways. It may prove a lamp 
to the feet of the erring that will guide his 
course out of the swamp of uncertainty of 
conduct, away from the ignis fatuus of 
making an audience of his client and upon 
the high ground of common sense, for both 
judge and jury must be credited with know- 
ing justice from prejudice or passion. One 
thing is certain, no advocate who has read 
these lines or Sir John Simon’s pithy com- 
ments will ever look another trial judge in 
the face without being conscious of the im- 
portance of brevity and the material value 
of a careful selection and rejection of the 
facts and citations proposed to be presented. 
Procrastination and lack of brevity are the 
cardinal sins of the Bar, and length of opin- 
ion that of the Bench—if it were in order 
to speak of the Bench. 

But one’s investigation goes a little fur- 
ther than the disease and seeks 4 cure. As 
the twig is bent so will the tree be inclined. 
Is not the seat of the trouble with the uni- 
versities, as much as in the lack of judg- 
ment or natural characteristic? Are the 
law schools doing their duty in the training 
for the preparation of cases and briefs? It 
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is not enough merely to advise law students 
to be brief. They must be shown the way. 
The most loquacious are aware of that 
merit and often sincerely apologize for a 
lack of it. They undoubtedly did not trans- 
gress purposely. They must be taught the 
secret, if such it be, or the faculty, by dili- 
gent training and practice, and the impos- 
sible candidate should be deprived of a 
degree or dissuaded from following the law 
in the interest of the administration of jus- 
tice. The Supreme Court might then safely 
eliminate its regulatory rule, knowing that 
the advocate will exercise as much pride 
and wisdom in the preparation of his brief 
as the court will in its opinion. 


Surely the opportunity will not be lost 
by the reactionary to refer to the eloquence 
of Lincoln and Webster, and maybe Patrick 
Henry, when copious floods of tears or 
flashes of indignation interspersed the elo- 
quent periods and frenzied crowds ap- 
plauded the perorations, because that is the 
fashion in opposing improvements. One is 
constrained to believe with Sir John Simon, 
that “at any rate, it is a product which 
does not keep.” Said he. “Can anything be 
more depressing than reading the rolling 
periods even of great speeches like Broug- 
ham’s defense of Queen Caroline?” He 
compares forensic efforts to “dry cham- 
pagne:” “However effervescent it may be 
when the bottle is first opened, it is impos- 
sible to preserve it in a good state for very 
long * * * . There is not after all very 
much difference, at any rate, in the courts 
of law, between bathos and pathos.” , 

“Court Day” in Lincoln’s time was a day 
of visiting, swapping horses and entertain- 
ment. It provided a hustings for political 
candidates. Roscoe Pound, in his West 
Virginia address, traced the origin of much 
of queer American adjective and substan- 
tive law to provincial or “frontier” cus- 
toms, long since forgotten. Lengthy argu- 
ments and forensic oratory may be traced 
with satisfying evidence to a similar source, 
If so, Americans always will hold it in hal- 
lowed reverence, regardless of its utility, 





for in spite of a different English view, the 
Yankee is a sentimental person. Eventu- 
ally oratory at the Bar will be embalmed in 
reminiscent poetry and prose like the flint- 
lock rifle and the moss-covered bucket, em- 
blematic of strenuous pioneer days of a 
carmine atmosphere—maybe a different civ- 
ilization—for it no longer serves a useful 
purpose as a vehicle for administering jus- 
tice. Its passage is one of the symptoms 
of the evolution of the age of steam and 
electricity. 

But we thank good, humorous, wise Sir 
John just the same, thoroughly conscious 
after hearing him that the age has lost noth- 
ing by the change. 

THomas W. SHELTON. 








NOTES OF IMPORTANT 
DECISIONS. 


WHEN LIEN OF PRIOR CHATTEL MORT- 
GAGE IS SUPERIOR ’'TO AGISTER’S LIEN.— 
We quote the following from the case of Mar- 
nella v. Froman, 204 Pacific 202, decided by 
the Supreme Court of Idaho, which is self ex- 
planatory: : 

“The weight of authority and the better rea- 
son hold that the lien of a chattel mortgagee 
is superior to an agister’s lien, where the 
former is prior in time, unless the services 
upon which the agister’s lien is based were 
performed with the consent of the mortgagee, 
either express or implied from the circum- 
stances. Wilson v. Donaldson, 121 Cal. 8, 53 
Pac. 404, 48 L. R. A. 524, 66 Am. St. Rep. 
17; Storms v. Smith, 137 Mass. 201; Howes 
v. Newcomb, 146 Mass. 76, 15 N. E. 123; In- 
galls v. Vance, 61 Vt. 582, 18 Atl. 452; Hanch 
v. Ripley, 127 Ind. 151, 26 N. E. 70, 11 L. R. 
A. 61; Jones on Chattel Mortgages, § 472. 
This rule is especially applicable where, as 
in Idaho, a chattel mortgage does not pass 
legal title to the mortgagee, but merely cre- 
ates a lien on the property. Wilson v. Don- 


, aldson, supra. The uncontradicted evidence in 
| the instant case shows that the live stock 


were left with respondent by the live stock 
company on or about January 13, 1918, with- 
out the knowledge or consent of the bank; 
that on or about February 17 or 18 the bank 
received a letter from an officer of the live 
stock company saying that the stock had 
been left with respondent; that to this let- 
ter the bank replied, inquiring whether or 
not the company had made arrangements to 
pay respondent; that on or about February 
24 the bank received a reply saying that the 
company could not pay respondent; that on 
February 27 the bank started foreclosure 
proceedings on its first mortgage which cov- 
ered part of the live stock, and was then past 
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due. The second mortgage, covering the rest 
of the stock, was not yet due at that time. 
At the time of foreclosing the first mortgage 
the bank demanded that respondent surren- 
der the live stock covered by the second 
mortgage, but respondent refused to do so. 
Later, when the second mortgage fell due, 
the bank foreclosed it, and sold the rest of 
the live stock. There is absolutely no evi- 
dence tending to show that the Dank con- 
sented, expressly or impliedly, that the live 
stock company should deliver the live stock 
to respondent for care and feeding. On the 
contrary the uncontradicted evidence shows 
that the live stock were delivered to respond- 
ent without the bank’s knowledge, and that, 
as soon as it learned that the live stock were 
in the possession of respondent, and that the 
mortgagor. was not going to pay the bill, the 
bank proceeded diligently to enforce its rights 
by foreclosure. The court was not justified in 
instructing the jury on the theory of an ex- 
press or implied consent of the mortgagee. 
Moreover, since the only theory upon which 
the judgment can be sustained is that the 
mortgagee gave such consent, and the evidence 
utterly fails to show this, the judgment is con- 
trary to the evidence and the law.” 








REMOVAL OF TORT ACTIONS ARIS- 
ING OUT OF FEDERAL CON- 
TROL OF RAILROADS. 


State and 


For several years now the 
Federal courts have been attempting to con- 
strue Sec. 10 of the Federal Control Act, 
Sec. 206 (a) of the Transportation Act, 


and the various Orders of the Director 
General of Railroads, relating to the bring- 
ing of suits for causes of actions arising 
under federal control of the railroads. It 
is purposed here to consider the right of 
removal of such suits from Federal to 
State courts. The question of original fed- 
eral court jurisdiction is noticed so far as 
incidental to removal. It is asswmed that 
original jurisdiction in the federal court is 
necessary to the existence of a right to re- 
move. 

Only federal court decisions are noticed 
herein because of their controlling author- 
ity over state court decisions relating to the 
matter discussed. The statutes and orders 
principally involved are as follows: 

Federal Control Act (March 21, 1918), 
Sec. 10: 


“Carriers while under federal control 
shall be subject to alt laws and liabilities 





as common carriers whether arising under 
state or federal laws or at common law, 
except in so far as may be inconsistent 
with the provisions of this act or any other 
act applicable to such federal control or 
with any order of the President. Actions 
at law or suits in equity may be brought 
by and against such carriers and judgments 
rendered as now provided by law; and in 
any action at law or suit in equity against 
the carrier, no defense shall be made there- 
to upon the ground that the carrier is an 
instrumentality or agency of the federal 
government. Nor shall any such carrier 
be entitled to have transferred to a federal 
court any action heretofore or hereafter 
instituted by or against it, which action 
was not so transferable ‘prior to the fed- 
eral control of such carriers; and any ac- 
tion which has heretofore been so trans- 
ferred because of such federal control or 
of any act of Congress or official order or 
proclamation relating thereto shall upon 
motion of either party be retransferred to 
the court in which it was originally insti- 
tuted. But no process, mesne or final, shall 
be levied against any property under such 
federal control.” 

Order of Director General of Railroads, 
No. 50 (Oct. 28, 1918): 

‘Whereas, since the Director General as- 
sumed control of said systems of transpor- 
tation, suits are being brought and judg- 
ments and decrees rendered against carrier 
corporations on matters based on causes of 
action arising during federal control for 
which the said carrier corporations are not 
responsible, and it is right and proper that 
the actions, suits and proceedings herein- 
after referred to, based on causes of ac- 
tion arising during or out of federal con- 
trol should be brought directly against the 
said Director General of Railroads and 
not against said corporations: 


“Tt is therefore ordered that actions at 
law, suits in equity, and proceedings in ad- 
miralty hereafter brought in any court 
based on contract, binding upon the Direc- 
tor General of Railroads, claim for death 
or injury to person, or for loss and dam- 
age to property, arising since December 31, 
1917, and growing out of the possession, 
use, control or operation of any railroad 
or system of transportation by the Director 
General of Railroads, which action, suit, or 
proceeding but for federal control might 
have been brought against the carrier com- 
pany, shall be brought against William G. 
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McAdoo, Director General of Railroads, 
and not otherwise: Provided, however, that 
this order shall not apply to actions, suits, 
or proceedings for the recovery of fines, 
penalties, and forfeitures.” 

Transportation Act (Feb. 28, 1920). 

“Sec. 206 (a)—Actions at Law, Suits 
in equity, and Proceedings in Admiralty, 
based on causes of action arising out of 
the possession, use or operation by the 
President of the Railroad or system or 
Transportation of any carrier (under the 
provisions of the Federal Control Act, or 
of the Act of August 29, 1916) of such 
character as prior to Federal Control could 
have been brought against such carrier, may, 
after the termination of Federal ‘Control, 
be brought against an agent designated by 
the President for such purpose, which 
agent shall be designated by the President 
within thirty (30) days after the passage 
of this Act. such actions, suits, or pro- 
ceedings may, within the periods of limita- 
tion now prescribed by State or Federal 
statutes but not later than two years from 
the date of the passage of this Act, be 
brought in any court which but for federal 
control would have had jurisdiction of the 
cause of action had it arisen against such 
carrier.” 

It is now well settled that all these ac- 
tions arising out of federal control are in 
reality claims against the United States 
government :* that they arise under the 
laws of the United States ;* that the gov- 
ernment’s immunity from suit would have 
been a complete defense against them had 
the government desired ;* and that any con- 
ditions upon, and any method of establish- 
ing such claims could have been imposed 
that Congress deemed advisable. It is also 
‘well settled that the Director General or 
Agent is a merely formal or nominal party, 
whose citizenship and residence have no 
jurisdictional significance ;* and that prior 
to federal control no federal court had 
jurisdiction of actions against the United 


(1) Dahn v. Davis, U. S. Sup. Ct. (April 10, 
1922), not yet reported, affirming 267 Fed. 105 
(8th C. C. A.); Mo. Pac. Ry. v. Ault, 65 L. Ed. 
647 (1921). 

(2) Removed cases, infra. 

(3) Mo. Pac. Ry. v. Ault, supra; 
Union v. Poston, 65 L. Ed. 709 (1921). 


Western 


(4) Smith v. Babcock, etc., 260 Fed. 679; Re- & 


moved cases, infra. 





States sounding in tort,> such as these are 
recognized to be. The jurisdiction con- 
ferred upon district courts in Sec. 24 of the 
Judicial Code does not include such suits.® 
In such cases, even when the judgment was 
against the claimant and in favor of the 
government, the Supreme Court reversed 
and remanded with directions to enter judg- 
ment dismissing for lack of jurisdiction.’ 

But whether this lack of jurisdiction re- 
sulted solely and entirely from absence of 
governmental consent to be sued is not 
shown by the cases found. No case has 
been observed indicating whether an in- 
choate jurisdiction exists needing merely 
consent to be sued in any particular such 
case in order to authorize the court to en- 
tertairi and adjudigate it; or whether there 
is a complete and absolute lack of jurisdic- 
tion of such cases, necessitating a grant of 
jurisdiction as distinguished from consent to 
be sued in any case or class of cases.* The 
legislation conferring jurisdiction on federal 
courts of certain claims or suits against the 
United States (not sounding in tort) has 
been construed as both the consent and the 
grant of jurisdiction, so that the question 
may not have directly arisen. 

Section 24 of the Judicial Code, confer- 
ring jurisdiction in United States District 
Courts of all matters believed to be perti- 
nent here, contains twenty-five paragraphs. 
Only those that are thought to be involved 
in the question under discussion will be 
noticed. 

The first paragraph confers jurisdiction 
“of all suits of a civil nature, at common 
law or in equity, brought by the United 
States, or by any officer thereof; * * * or, 
where the matter in controversy exceeds, 
* * * three thousand dollars, and (a) arises 
under the Constitution or laws of the 
United States * * *” It will be noticed 
that suits by the United States are separate- 


(5) Tempel v. U. S., 
United States v. Nederlandsch, etc., 
148; Hill v. U. S., 149 U. S. 593. 

(6) Tempel v. U. S., supra. 

(7) Tempel v. U. S., supra. 

(8) Washington L. & T. Co. v. U. S, 39 Ct. 
Cl. 152. 


248 U. S. 121 (1918); 
264 U. S. 





334 CENTRAL LAW JOURNAL 


No. 19 








ly and specificaly provided for, and that 
suits or claims against the United States 
are specifically provided for in paragraph 
twenty (quoted infra). That fact, and the 
decisions construing the section may indi- 
cate that the interest of the United States 
in a suit involves its subject-matter as dis* 
tinguished from the mere relationship as a 
record party—that the subject-matter is 
distinct and different from other suits, by 
virtue of the United States being a litigant 
party. If that be true, the federal court 
would not have jurisdiction of such a suit 
under the provision of the first paragraph 
relating to actions arising under the laws 
of the United States, even though the gov- 
ernment had consented to being sued in the 
particular case. And iri that event, even 
though the Federal Control Act and the 
Transportation Act constitute the consent, 
jurisdiction could not be sustained under 
paragraph one. It might also be suggested 
that the earlier decisions looked upon claims 
against the United States as not constitut- 


ing “suits of a civil nature,” or “suits at 
common law.”® 


A theory of jurisdiction based on para- 
graph one might also be contended for by 
looking upon the actions as being against 
the particular carrier properties in the 
nature of an action in rem.’° Possibly Con- 
gress had some such idea in mind in enact- 
ing § 10 of the Federal Control Act. But 
it is considered hardly probable that this 
theory will be adhered to. Several theories 
of the nature of federal control have been 
stated or assumed in the numerous deci- 
sions. Some have considered all the vari- 
ous railroad systems as united into one great 
system under direct control and operation 
of the government ;* or the Director Gen- 
eral in control has been looked upon as a 
corporation sole,’* and there are other the- 

- ories, And the theories of jurisdiction may 


(9) Westbrook v. Director General, 263 Fed. 
211. 

(10) Mo. Pac. Ry. v. Ault, 65 L. Ed. 647; 
contra, Stark v. Payne, 271 Fed. 477. 

(11) Dahn v. Davis (Sup. Ct., not yet re- 
ported), affirming 267 Fed. 105. 

(12) Blevins v. Hines, 264 Fed. 1005 (1920). 





vary accordingly. But it is assumed herein 
that all the systems were operated by the 
Director General for, and as an officer of 
the United States Government. The other 
theories are disregarded, as that view ap- 
parently is necessitated by the later deci- 
sions.** 

It does not seem possible, under the au- 
thorities, to hold that jurisdiction of these 
actions can be sustained under paragraph 
one, as actions arising under laws of the 
United States. 

Paragraph eight of § 24 of the Judicial 
Code gives District Courts jurisdiction “of 
all suits and proceedings arising under any 
law regulating commerce, except those suits 
and proceedings exclusive jurisdiction of 
which has been conferred upon the Com- 
merce Court.” 

But the federal contro] legislation did not 
have that purpose, being emergency war 
legislation not dependent upon or justified 
by the commerce clause of the Constitution. 
These actions should not be held to come un- 
der that provision of § 24. Another argu- 
ment against that construction is that, under 
it, the District Courts would have jurisdic- 
tion, however small the amount involved, 
which Congress certainly did not intend. 
If the District Courts had been required to 
handle the great volume of litigation against 
the Director General and Federal Agent, 
that has been disposed of by local state 
courts, including Justices of the Peace, it 
would have been necessary to increase the 
number of district judges by many times 
the present number, which is even now in- 
adequate. 


The only other paragraph of § 24 that 
could be construed to be applicable is as 
follows: 

Twentieth. Concurrent with the Court 
of Claims, of all claims not exceeding $10,- 
000 founded upon the Constitution of the 
United States or any law of Congress, or 
upon any regulation of an Executive De- 
partment, or upon any contract, express or 
implied, with the government of the United 

(13) Dahn v. Davis, supra, affirming 267 


Fed. 105; Globe, etc., Ins. Co. v. Hines, 273 Fed. 
774 (2nd C. C. A.). 
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States, or for damages, liquidated or un- 
liquidated, in cases not sounding in tort, in 
respect to which claims the party would be 
entitled to redress against the United States, 
either in a court of law, equity, or ad- 
miralty, if the United States were suable,” 
etc. 

This has been held not to include actions 
for tort.1* It is also specially provided that 
trials under that paragraph shall be by the 
court without a jury. Under it, all claims, 
however small, would be within the juris- 
diction except those over $10,000, which 
would be excluded. The action would also 
necessarily be instituted in the district ot 
plaintiff’s residence.** It is apparently im- 
possible to hold that the actions now being 
considered come under this paragraph, un- 
less all of the decisions in these cases have 
proceeded upon erroneous assumptions as 
to the law on such matters. 

It seems, therefore, that § 24 of the Judi- 
cial Code cannot be considered as confer- 
ring upon District Courts jurisdiction of 
these suits—in fact there is no provision 
anywhere in the Judicial Code conferring 
such jurisdiction. 

The jurisdiction must be found, if at all, 
in the Federal Control Act or in the Trans- 
portation Act, quoted supra. in other 
words, one or both of them must be consid- 
ered as conferring the jurisdiction as well 
as being the consent to be sued. 


Section 10 of the Federal Control Act is 
certainly sufficient for that purpose. And 
it clearly contemplates a division of juris- 
diction between federal and state courts. 

The only reasonable construction of it ap- 
pears to be this: That all such actions are 
clearly within federal judicial power as de- 
fined in the Constitution, both because they 
arise under laws of the United States, and 
because they are, in effect, against the 
United States. But the district courts are 
not to have jurisdiction of all of them, but 
only of such cases as would have been 
within their jurisdiction had the action been 


(14) Tempel v. U. S., 248 U. S. 121 (1918); 
Schillinger v. U. S, 155 U. S. 162, 168 (1894). 


(15) United States v. Hvoslef, 237 U. S 1 
(1915). 





against the railroad company on whose line 
the action arose, and, had the United States 


‘not been interested. The legislative intent 


is that the federal jurisdiction be neither 
eularged nor limited® And the right of 
removal is to be exercised with like limita- 
tions. That the suits (although in reality 
claims against the United States) are to be 
instituted and prosecuted as civil suits at 
common-law with their usual incidents. And 
it is specifically provided that the govern- 
ment’s immunity from liability shall not be 
asserted. The orders of the Director Gen- 
eral make no substantial change in that 
scheme. Cases not thus brought within 
federal jurisdiction are to be brought in the 
state courts. Any other construction of 
that act is absurd. 


Section 206 (a) of the Transportation 
Act was certainly not meant to repeal § 10 
of the Federal Control Act. ‘There is no 
provision in § 206 (a) that the govern- 
ment’s immunity should not be asserted. It 
is not entirely clear that a consent by the 
government to be sued is a waiver of its 
defense as a sovereign.‘7 In that event 
only claims contractual in their nature 
could be presented. Likewise, under § 206 
(a) either a// such suits would be within the 
original jurisdiction of the district courts 
or none of them could be removed to the 
federal court, because § 206 (a) contains 
no provision for removal, and the removai 
statute (§ 28, Judicial Code) expressly lim- 
its the right of removal to cases original 
jurisdiction of which is conferred by the 
Judicial Code (i. e., “this title.” See § 293, 
Judicial Code), and it has been shown 
above that federal jurisdiction of these ac- 
tions is not based on the Judicial Code. 


Section 206 (a) merely made provision 
for the bringing of suits under the changed 
conditions due to termination of federal 
control, and was not intended to repeal § 10 
of the Federal Control Act. The provi- 


(16) Smith v. Babcock, etc., 260 Fed. 679 
(Ohio, 1919); Laughman y. Hines, 261 Fed. 218 
(Wash., 1919). 

(17) Washington L. & T. Co. v. U. S., 39 Ct. 
Cl. 152. 
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sion in § 206 (a) that “Such actions * * * 
may, * * * be brought in any court which 
but for federal control would have had jur- 
isdiction of the cause of action had it arisen 
against such carrier,” was intended to have 
the same effect as (and merely to reassert) 
§ 10 of the Federal Control Act. Unless 
the legislation means that, it is meaningless 
for practical purposes. 
CoNCLUSIONS. 

The jurisdiction of District Courts in 
these cases is based upon the Federal Con- 
trol legislation and not upon the Judicial 
Code. 

Such actions commenced in state courts 
are removable to the federal court on the 
ground that they arise under laws of the 
United States and are against the United 
States, but only those cases are removable 
in which the facts are such that they would 
have been removable if they had arisen be- 
fore federal control. The only relevancy 


of the Judicial Code in such case, is to de- 


termine whether the suit would have been 

removable but for federal control. The 

jurisdiction of the federal court is not based 

upon the situation that would have existed 

but is based upon the existing “federal ques- 

tion” and interest of the government. 
CasEs ON REMOVAL. 

The following cases directly involved the 
question of the right to remove suits arising 
out of federal control. 

Nueces Valley Town-Site Co. v. Mc- 
Adoo.** The suit was brought in the state 
court to enjoin the Director General and 
others from removing certain railroad of- 
fices and properties. Defendants removed 
on the ground that it was against officers 
of the United States, arose under its laws, 
and involved more than $3,000. The court 
held that it was “not a suit which involves 
any common carrier liability either of the 
owning corporation or of the Director Gen- 
eral, but is a suit against the Director Gen- 
eral directly involving his right to direct and 
control the operation of the property in his 
possession.” It was also held that more 

(18) 257 Fed. 143 (Tex., 1919). 





than $3,000 was involved because the rail- 
road administration would save at least 
$400 per month by reason of the acts sought 
to be enjoined. The suit was held to be 
properly removed notwithstanding § 10 of 
the Federal Control Act, which the court 
apparently concedes would prevent removal 
were it not for the peculiar nature of the 
suit directly seeking to interfere with the 
Director General’s operation of the proper- 
ties. This was not a “tort” action and the 
objections above stated do not apply. The 
court’s stated grounds of jurisdiction are 
hardly convincing, however. 


In Smith v. Babcock & Wilcox Co. and 
Walker Hines, the plaintiffs were citizens 
of Ohio, defendant Babcock & Wilcox Co. 
was also a citizen of Ohio, and Walker D. 
Hines, Director General, was a non-resident 
of Ohio. The railroad in question in con- 
trol of the Director General was the prop- 
erty of an Ohio corporation. The action 
was in tort for negligence. It was originally 
instituted in the U. S. District Court on 
the theory that a diversity of citizenship 
existed between plaintiffs and defendant 
Hines. The court held that under such con- 
tention Hines could not be sued at all in 
Ohio because process could not be served 
on him. Defendant Hines contended that 
the action was “essentially one against the 
United States, which is not a citizen of any 
state” and that no diversity of citizenship 
existed. ‘The court was of opinion that the 
question of jurisdiction depended upon the 
construction of § 10 of the Federal Controi 
Act, which the court held meant “that any 
court which would have had jurisdiction 
of plaintiff's action against Babcock & Wil- 
cox Company and the Akron & Barberton 
Belt Railroad Company prior to federal 
control, will have jurisdiction under federal 
control and that no court which would not 
have had jurisdiction over plaintiff's cause 
of action, except for federal control, does 
not have it in consequence of federai .:on- 
trol.” The suit was accordingly dismissed 
for lack of jurisdiction. The ratio deci- 


(19) 260 Fed. 679 (Ohio, 1919). 





VoL. 94 


CENTRAL LAW JOURNAL 


337 








dendi and conclusion reached in this case 
are submitted to be correct. 


In Loughman v. Hines, Director General, 
et al.,?° no sufficient diversity ot citizenship 
existed, but the suit was removed to the 
federal court apparently on the ground that 
it “was of a civil nature” and arose under 
laws of the United States. It was held that 
the suit would be removable on the stated 
ground were it not for the fact that § 10 of 
the Federal Control Act provides that such 
suits should not be removed on those 
grounds. Motion to remand was sustained. 
It is submitted that the result in this case is 
correct, although it was erroneously as- 
sumed that the suit clearly would have been 
removable except for the direct prohibition 
in § 10. 


Westbrook v. Director General of Rail- 
roads,** was a suit for $25,000 for personal 
injuries and was removed on the grounds 
that a diversity of citizenship existed be- 
tween plaintiff and the corporation owning 


the railroad operated by the Director Gen- 
eral, and that it arose under the Iaws of the 
United States, and that the United States 
was a party. In an involved opinion the 
court held that the word. “carriers” in § 10 
of the Federal Control Act means “the 
United States as operator of each several 
railroad ;” that the action arises under the 
laws of the United States, that it is a con- 
troversy in which the United States is a 
party, and for these reasons is removable to 
the federal court notwithstanding § 10, and 
notwithstanding that no diversity of citizen- 
ship exists for jurisdictional purposes be- 
cause the railroad corporation is not a 
party. Motion to remand was overruled. 
The result in the above case 1s unques- 
tionably correct, but there are some appar- 
ently erroneous assumptions and deductions 
in the opinion. “An officer of the govern- 
ment is not individually liable for his acts 
within his authority,”** is probably a correct 
statement of the law if his authority is not 
meant to include negligent torts. But the 


261 Fed. 218 (Wash., 1919). 
263 Fed. 211 (Ga., 1920). 


(20) 
(21) 





Director General would probably not be lia- 
ble for negligence of his subordinates any- 
way, whether they acted within their au- 
thority or not. And if we understand the 
opinion, it holds that all such suits are re- 
movable. The present writer frankly ad- 
mits that the court’s construction of § 10, 
whereby it arrives at that result, is beyond 
his comprehension. 


Blevins v. Hines, Director General, et 
al.,?> was an action for negligent injury. 
The grounds on which it was removed are 
not stated. Diverse citizenship was not in- 
volved. The learned district judge says in 
the opinion: “I have found no grant of fed- 
eral jurisdiction which could include the 
present action, unless this is a case arising 
under a law of the United States.” It is 
then held that the action does so arise by 
analogy to a suit against a federal corpora- 
tion. Section 10 of the Federal Control 
Act was held to have no application, and 
§ 206 of the Transportation Act was said 
to “throw no light on the point we have in 
hand.” The motion to remand was over- 
ruled. Smith v. Babcock, supra, is referred 
to as unsound. The court seems to find 
jurisdiction in the first paragraph of § 24 
of the Judicial Code, which is subject to 
criticisms heretofore stated. The amount 
involved is not stated, and no reference is . 
made to its jurisdictional significance. 


Stark v. Payne, Director General,?* was 
an action for wrongful death, which was 
removed on grounds not stated in the opin- 
ion. The court held § 10 inapplicable, and 
apparently that § 206 (a) creates the right 
of action and subjects the United States to 
liability for damages for negligence. It was 
said, “Holding with Nash’s case, it follows 
§ 10 has no application to the removability 
of this and like cases. In reference to § 206 
(a) it is permissive, and not mandatory; it 
relates to original jurisdiction, which it ex- 
tends, and not to removal, which it does not 
restrict. But for it plaintiff might be con- 


See 1. c. 213. 
264 Fed. 1005 (Va., 1920). 


271 Fed. 477 (Mont., 1921). 


(22) 
(23) 


(24) 
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strained to sue at defendant’s residence or 
in the federal court. The action is a new 
species of the genus of removable cases, and 
the law opens to include it. In legal con- 
templation the United States is the real de- 
fendant. The liability is imposed upon it, 
and it will pay any judgment against de- 
fendant. All plaintiff’s right is created by 
federal law, though admeasured by state 
law. Hence the case arises under the laws 
of the United States, and is removable, re- 
gardless of citizenship.” The motion to re- 
mand was denied. 


Hall v. Payne, Agent,** was an action for 
negligence by a citizen of Montana, against 
Payne, Agent, a citizen of New York, 
whose predecessor was in control of a Min- 
nesota corporation’s railroad when the ac- 
tion accrued. It was removed on the 
grounds that it arose under laws of the 
United States, and that a diversity of citi- 
zenship existed between the record parties. 
‘The court held that the United States was 
the real defendant and that no diversity of 
citizenship existed, but apparently held that 
it arose under laws of the United States. 
Motion to remand was overruled. The 
court said, “For the first time, the United 
States has consented that suits against it 
may be brought in other courts than its own, 
but has not denied itself the right of re- 
moval in general, if at all.” The result 
reached is clearly correct, but the reasons 
therefor are submitted to be erroneous. No 
reference is made to the amount involved. 


Missouri Pacific Ry. v. Ault*® did not dis- 
cuss removal or federal jurisdiction, but 
construed “carriers” in § 10 to mean “the 
transportation. systems as distinguished 
from the corporations owning or operating 
them.” The court said that “the plain pur- 
pose * * * was to preserve to the general 
public the rights and remedies against com- 
mon carriers which it enjoyed at the time 
the railroads were taken over,” etc. “The 
President took over the physical properties, 
the transportation systems, and placed therm 


274 Fed. 237 (Mont., 1921). 
41 Sup. Ct. 593 (1921). 


(25) 


(26) 





under a single directing head; but he took 
them over as entities and they were always 
dealt with as such. And throughout the 


orders and circulars there are many such 


expressions as “two or more railroads or 
boat lines under federal control.” “It is 
this conception of a transportation system 
as an entity which dominates § 10 of the 
act. The systems are regarded much as 
ships are regarded in admiralty. They are 
dealt with as active, responsible parties an- 
swerable for their own wrongs.” But it 
was held that the United States Govern- 
ment was the real party defendant in a suit 
ostensibly against the Director General, and 
that no recovery for a penalty could be had 
against the United States. 

Rule of Removal in Such Cases. Con- 
cisely stated, the rule of removal should be: 


A suit arising out of federal control is 
removable on the ground that it is against 
the United States and arises under its laws, 
if the suit would have been removable had 
the action arisen: against the particular 
railroad prior to federal control. 

H. Scorr. 








WORKMEN’S COMPENSATION—INJURY TO 
VOLUNTEER. 


WILSON v. DAKOTA LIGHT & POWER CO. 


186 N. W. 828. 


Supreme Court of South Dakota. Feb. 8, 1922. 


Where one employed as chief engineer of 
an electric light and power company, without 
any emergency calling for his assistance in the 
tearing down of an old wall adjoining the en- 
gine room which was being removed by persons 
engaged for that purpose, proceeded to dig the 
support from under one side of the wall, caus- 
ing it to fall on him, the accident did not arise 
out of or in the course of his employment 
within the Workmen’s Compensation Law 


Frederick A. Warren, of Flandreau, and 
Robert J. Gamble and Bates, Johnson & 
Simons, all of Sioux Falls, for appellant. 

Rice & Rice, of Flandreau, for respondent. 

POLLEY, J. Appellant filed a claim against 
the respondent for compensation under the 
terms of the Workmen’s Compensation Law 
(Rev. Code 1919, §§ 9436-9491), for the death 
of his son Herbert L. Wilson, who was killed 
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while in the employ of the respondent on the 
29th day of July, 1918. The defendant re- 
sisted the claim, and a board of arbitration 
was appointed under the terms of the law. 
Testimony was taken, and the board found that 
the decedent’s death was caused by an acci- 
dent which “arose out of and in the course 
of his employment.” An award was made ac- 
cordingly. Upon demand made by the re- 
spondent the case was reviewed by the Indus- 
trial Commissioner, who affirmed the findings 
and award of the board of arbitration. From 
this award the defendant appealed to the cir- 
cuit court of Moody county. The case was 
tried by: the court without a jury upon the evi- 
dence taken before the board of arbitration. 
The trial court found that the decedent’s du- 
ties under the terms of his employment, were 
to keep the engines and producers in proper 
condition and to attend to everything pertain- 
ing to the running of the machinery inside 
the plant, and that he was not employed or 
authorized to do any other work or discharge 
any other duty; that the accident which caused 
decedent’s death did not arise out of and was 
not in the course of his employment and was 
not incidental thereto; that in doing the work 
he was engaged in at the time of the accident 
he was a mere volunteer and dotng work not 
in the course of his employment. Conclusions 
of law and judgment were entered accordingly, 
and from such judgment and an order deny- 
ing his motion for a new trial plaintiff appeals. 

Appellant’s first proposition is stated as fol- 
lows: 

“Where there is any reasonable or substan- 
tial evidence tending to establish the findings 
of such board and the Commissioner such find- 
ings are not subject to review.” 

Such has already been declared to be the 
rule by this court. Day v. Sioux Falls Fruit 
Co., 43 S. D. 65, 177 N. W. 816; Shaw v. Harms, 


184 N. W. 204, and cases cited. But neither , 
; ployment. Yet the bricklayer would have been 


the board of arbitration nor the Industrial 
Commissioner made any finding as to what 
decedent’s employment was, or from which any 
inference as to whether the accident arose out 
of or in the course of his employment might 
be drawn. The facts relative to what were 
decedent’s duties, as found by the trial court, 
are fully sustained by the evidence. In sup- 
port of the finding by the trial court that in 
doing the work he was doing at the time of 
the accident the decedent was a mere volun- 
teer, the evidence shows that the defendant is 
a corporation engaged in the production and 
sale of electric light and power and selling 
electrical supplies. At, and for some time prior 


to, the time of the accident, decedent was em- 


ployed by defendant as its chief engineer. Dur- 





ing the summer of 1918, defendant enlarged 
the building which inclosed its power plant and 
office. Such enlargement required the removal 
of one of the old walls adjoining the engine 
room. This wall was composed of hollow tile 
and cement. A bricklayer and plasterer were 
engaged to tear down and remove it. These 
parties were taking the wall down from the 
top. Decedent, thinking to expedite the work, 
took a “pinch bar’ and proceeded to dig the 
support out from under one side of the wall. 
The result was that the wall fell over, and 
decedent being unable to get out of its way, 
the wall fell on him, causing his death. 


It is contended by appellant that in his at- 
tempt to help in tearing the wall down he 
was working in his employer’s interest, and 
that therefore such work should be held to 
be in the course of his employment within 
the meaning of the law. It is also contended 
that it was the custom of decedent to do occa- 
sional small jobs. not strictly in line with his 
regular employment, and that defendant knew 
of such practice; but there is no evidence to 
show that defendant had any such knowledge, 
and defendant’s superintendent testified posi- 
tively that he had no such knowledge. The 
work decedent was attempting tu do when in- 
jured was in no wise connected with or inci- 
dental to the performance of his duties. There 
was no emergency that called for his assist- 
ance. There was no more justification for his 
attempt to assist in tearing down the wall 
than there would have been for one of the 
bricklayers to have gone into the engine room 
and undertaken to operate the engines or dy- 
namos. Had a bricklayer, believing he could 
further his employer’s business by helping to 
operate a dynamo, made the attempt, and been 
electrocuted, he nor his dependents would 
hardly be in a position to claim that the acci- 
dent arose out of or in the course of his em- 


no more out of place in the engine room than 
the decedent in this case was in attempting 
to tear down the wall. The rule that appears 
to be generally adopted by the courts is that 
a workman cannot recover under the Work- 
men’s Compensation Law unless the injury 
was received while he was acting within the 
scope of his employment, and unless there was 
a “casual connection between the conditions 
surrounding the performance of sis work and 
the resulting injury.” Mann v. Knitting Co., 
90 Conn. 116, 96 Atl. 368, L. R. A. 1916D, 86. 
The accident must result from a risk reason- 
ably incident to the employment. The duties 
of the decedent as chief engineer of the de 
fendant did not expose him to the danger of 
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the falling wall. Haas v. Light & Power Co., 
109 Kan. 197, 198 Pac. 174, and cases cited. 
The evidence fully supports the finding by the 
trial court that the accident that caused de- 
cedent’s death did not arise out of nor in the 
course of his employment. 

The judgment and order appealed from are 
affirmed. : 

SMITH, J. (dissenting). I regret that I can- 
not concur in the conclusion reached by my 
majority associates in this case. 

The courts, generally, appear to be in hope- 
less confusion in their attempts to define the 
phrase “arising out of and in course of his 
employment,” found in practically all of these 
statutes. The line of decisions construing and 
applying this phrase, cited by appellant, seems 
to me to be more consistent with the real pur- 
poses of such laws than the decisions which 
interpret the phrase strictly and technically. 
The finding and award of the board of arbi- 
tration, approved by the Commissioner, are 
in accord with the liberal view of the statute, 
and I think there is evidence in the record 
sufficient to sustain the findings of the board. 
Bushman, the manager, only testified that he 
did not remember Wilson’s doing the things 
testified to by Billam. 

Doubtless the views expressed by my ma- 
jority associates, which reflect the strict, tech- 
nical construction and application of the stat- 
ute, will become the law of this jurisdiction, 
and a further elaboration of my own views 
would serve no useful purpose. I shall there- 
fore refrain from a discussion of either the 
law or the facts. 


Note—Right of Volunteer to Recover Under 
W orkmen’s Compensation Acts—The rule has 
been laid down in Illinois that a mere volun- 


teer, in the absence of any emergency, is not 
within the protection of the Workmen’s Com- 
pensation Act. United Disposal & Recovery 
Company v. Industrial Commission, Ill, 126 N. 
E.. ten 8 WC. LJ 4 

One responding to the request of a servant for 
assistance in doing his work was not a mere 
volunteer or licensee, where the servant had im- 
plied authority to obtain such help as was neces- 
sary for the performance of his master’s work. 
Sandon v. Kendall, Mass., 123 N. E. 847, 4 W. 
Ks id. “Po baie 

Where an engineer at a pumping station at- 
tempted to repair a broken cross-arm, which 
allowed electric wires to sag to the ground, it 
was held that he was not a volunteer, as .an 
emergency existed which justified . conduct. 
Young v. Power Company, Ia., 180 N. W. 986. 

A girl employee, for the purpose of being def- 
initely assigned to some particular work, was in 
search of a foreman when she attempted to 
pick some loose threads from a machine, a cus- 
tom existing in the plant and not prohibited, 
and in doing so her hand was caught and in- 





jured. It appeared that it was not her duty 
to interfere with the machine at which she was 
injured; that she was not requested by the oper- 
ators to assist them, and there was no neces- 
sity for her interference. It was held that the 
accident arose out of the 8 EG Beadti 
v. soggy 3 Tough & Sons, 1 Sc. L. T. 27, 15 
N. C. 274. 

For ae cases on this subject see Cole v. 
Fleischmann Manufacturing Co., 189 App. Div. 
306, 178 N. Y. Supp. 451, and see the’ work of 
W. R. Schneider on Workmen’s Compensation, 
Section 362. 








ITEMS OF PROFESSIONAL 
INTEREST. 


PROPOSED UNIFORM ARBITRATION BILL. 


Hon, James H. Harkless, chairman of the 
Arbitration Committee of the Conference of 
Commissioners on Uniform State Laws, has 
drafted and submitted to the Committee the 
following proposed uniform act: 

UNIFORM ARBITRATION BILL, 

Validity of Arbitration Agreements: Sec. 1. 
A provision in a written contract to settle by 
arbitration a controversy thereinafter arising 
between the parties to the contract shall be 
valid, enforceable and irrevocable, save upon 
such grounds as exist at law or in equity for 
the revocation of any contract, in the manner 
hereinafter stated. 

Sec. 2. Provision Case of Failure to Name 
Arbitrator or Umpire: If, in the contract for 
arbitration, provision be made for a method of 
naming or appointing an arbitrator or arbi- 
trators, or an umpire, such method shall be 
followed, but if no method be provided there- 
in, or if a method be provided and any party 
thereto shall fail to avail himself of such 
method, or for any other reason there shall 
be a lapse in the naming of an arbitrator or 
arbitrators, or umpire, or in filling a vacancy, 
then upon application by either party to the 


* controversy, the court or a judge thereof, shall 


designate and appoint an arbitrator or arbi- 
trators, or umpire,,and as the case may re- 
quire, who shall act under the said contract 
or submission, with the same force and ef- 
fect as if he or they had been specifically 
named therein; and unless otherwise provided 
the arbitration shall be by a single arbitrator. 

Sec. 3. Arbitrators to Appoint Time of Meet- 
ing, etc., and Notify Parties. The arbitrators 
thus selected shall appoint a time and place 
for the hearing, and notify the parties there- 
of, and may adjourn the hearing from time 
to time as may be necessary, and, on the ap- 
Plication of either party, and for good cause, 
may postpone the hearing to a time not ex- 
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tending beyond the day fixed in the submis- 
sion for rendering the award. 

Sec. 4. Oath of Arbitrators—by whom, sworn, 
etc. Before proceeding to hear any testimony, 
the arbitrators shall take and subscribe an 
oath, before some officer duly authorized to 
administer an oath, faithfully and fairly to 
hear and examine the matters in controversy, 
and to make a just award according to the 
best of their understanding, which oath shall 
be filed and returned with the award. 

Sec. 5. Power to Issue Subpoenaes. The 
arbitrators shall have power to issue sub- 
poenaes for witnesses, and compel attendance 
by attachment, to administer oaths and pun- 
ish contempts committed in their presence 
during the trial of the cause. 

Sec. 6. All, Arbitrators to Meet, etc.—Ma- 
jority May Award, When— The arbitrators, 
must meet together, and hear all the proofs 
and allegations of the parties, pertinent or 
material to the cause; but an award made, 
and every other act done by a majority of 
them shall be valid unless the concurrence of 
all the arbitrators or a certain number of 
them to such award or act be expressly re- 
quired in the submission. 

Sec. 7. To be in Writing—Filed. To entitle 
an award to be enforced, according to the pro- 
visions of this chapter, it must be made in 
writing, subscribed by the arbitrators making 
the same and filed with the clerk of the 
Court, and a true copy there- 
of delivered or caused to be delivered by the 
arbitrators to the respective parties to the 
award. 

Sec. 8. Motion for Judgment. Any party 
to the award may at any time upon ten days’ 
notice to the adverse party, but not after one 
year from the filing thereof, move the court 
for judgment upon said award, or for the vaca- 
tion thereof, and the court shall take juris- 
diction of the subject-matter and render such 
judgment as shall be directed or found by the 
arbitrators, or may vacate the same for any 
of the reasons hereinafter stated, and upon the 
hearing of any motion or application the gen- 
eral practice applicable to motions shall ob- 
tain. 

Sec. 9. Vacated—How. Said award may be 
vacated for the following reasons: 

First. If the contract for arbitration was 
not signed by the party against whom the 
award is sought to be enforced; or second, ob- 
tained by fraud or fraudulent representations, 
mistake or duress; or third, where the award 
itself has been procured by corruption, fraud 
or undue means; or fourth, where the arbitra- 
tors have refused to hear pertinent and mate- 








rial testimony; or fifth, for gross mis-behavior 
or acts of the arbitrators affecting the merits 
of the controversy. 


Sec. 10. Award, How Modified and Cor- 
rected. Any party to such submission may 
also move to modify or correct such award 
in the following cases: _ First, where there is 
an evident miscalculation of figures, or an evi- 
dent mistake in the description of any per- 
son, thing or property referred to in such 
award; second, where the arbitrators shall 
have awarded upon some matter not submitted 
to them, nor affecting the merits of the deci- 
sion of the matter submitted; third, where 
the award shall be imperfect in some matter 
of form not affecting the merits of the con- 
troversy, and when if it had been a verdict, 
such defect could have been amended or dis- 
regarded by the court. 


Sec. 11. Judgment, When and How Ren- 
dered. Upon such award being confirmed or 
modified, the court shall render judgment in 
favor of any. person to whom any sum of 
money shall have been awarded that he re- 
cover the same and.if the award shall have 
ordered any act to be done by either party, 
judgment shall be rendered that such act be 
done according to such order, and such judg- 
ment if for money shall be enforced hy exe- 
cution as other judgments, and if the judg- 
ment shall direct the doing of any other act 
the same may be enforced by attachment or 
other appropriate remedy in like cases, and 
the judgment shall have the same force and 
effect and shall be subject to all the provisions 
of law applicable to judgments of such courts. 

Sec. 12. Judgment Shall Recite, What. The 
record of such judgment, when drawn up ir 
form, shall recite the submission, state the 
hearing before the arbitrators, their award, the 
proceedings of the court therein in modifying 
or confirming such award, and the judgment of 
the court for the recovery of the money 
awarded, and that the parties perform the acts 
ordered by the award and for the recovery of 
the costs allowed. 


Sec. 13. - Proceedings Stayed. If any party 
to any arbitration agreement shall seek to 
ignore the same, and institute proceedings in 
the courts to enforce the subject of contract 
agreed to be submitted to arbitration, it shall 
be the duty of the court upon application of 
the opposite party, to stay such proceedings 
until the arbitration agreement has been car- 
ried out or finally determined, unless such op- 
posite party shall consent to such proceedings 
in the courts, in which event the agreement 
to arbitrate shall be taken as canceled. 
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Sec. 14. Writ of Error or Appeal—Proceed- 
ing on. When any writ of error or appeal 
shall be taken from such judgment, copies of 
any affidavits, exhibits, papers or instruments 
filed or in evidence before the court, upon any 
hearing, copies of motions and applications, 
and of the original agreement to arbitrate, 
or in reference to the manner of arbitration, 
report of the arbitrators filed with the clerk, 
and of all record proceedings of the trial court, 
shall be certified to the reviewing court, but 
the evidence or copy thereof, if any, taken be- 
fore the arbitrators, shall not be certified, nor 
constitute any part of the record or proceed- 
ings in the trial or reviewing court, unless 
the trial court shall deem it necessary for the 
proper decision of any question of law to look 
into such evidence for that purpose, and if 
the trial court shall so have reference to any 
such evidence, he shall order such part certi- 
fied to the reviewing court, with the -balance 
of the record. 

Comments, criticisms and suggestions of 
members of the bar are invited. Communi- 
cations should be addressed to James H. Hark- 


less, Esq., 1000 Grand Avenue Temple, Kan- 


sas City, Mo. 








CORRESPONDENCE. 
COURTS VERSUS COMMISSIONS. 


Editor, Central Law journal: 

May I ask you to add as a note to the very 
interesting article by Mr. Watkins on “Courts 
and Commissions” in your number for April 
28th, a reference to the Act of February 26, 
1919 (C. 48, Supplement Barnes Federal Code, 
Section 1043). This act amended Section 269 
of the Judicial Code by adding the following: 

“On the hearing of any appeal, certiorari, 
writ of error, or motion for a new trial, in 
any case, civil or criminal, the court shall give 
judgment after an examination of the entire 
record before the court, without regard to 
technical errors, defects, or exceptions which 
do not affect the substantial rights of the par- 
ties.” 

This amendment was proposed by’ a Commit- 
tee of the American Bar Association. It was 
approved by the Association, was very care 
fully considered by the Judiciary Committee 
of the Senate, and ought to be a fundamental 
rule in the decision of cases. As its scope 
becomes better understood it will undoubtedly 
be more fully enforced. As Mr. Watkins says: 

“There is room for further liberality in the 
procedural rulings of courts.” 

A similar rule has been adopted, either by 
statute or by rule of court, in twenty-nine 





states. A Committee of the American Bar As- 
sociation made inquiries in regard to the prac- 
tice in these states. The uniform report was 
that the effect of this rule was beneficial and 
that it promoted the speedy administration 
of justice and the decision of cases upon the 
merits. 
EVERETT P. WHEELER. 


New York City. 








HUMOR OF THE LAW. 


“We had not been hunting long when there 
lay a rabbit dead at my feet.” 

“What had it died of?”—Sondags Nisse, 
Stockholm. 


The schoolroom was rather chilly, and the 
Boston school teacher sent this written com- 
plaint to the principal: “There is hardly caloric 
enough in this room to altitudinize the mer- 
cury above the freezing quotation.”—Cincin- 
nati Enguirer. 


The Customer—“I can’t find my wife any- 
where. What shall I do?” i 

The Shopwalker—‘Just start talking to our 
pretty assistant over there.”—London Opinion. 


Bill Planer, the village carpenter, had given 
so generously of his time and services in build- 
ing the little memorial church, that it was 
decided to allow him to speak at the dedica- 
tion exercises. Bill hated to do it, but he also 
hated to offend his friends, so he made a try. 

“Ladies and gentlemen,” he stammered. “I 
realize I am a good deal better fitted for the 
scaffold than for public speaking—” 

Then, amid roars of laughter, he sat down.— 
American Legion Weekly. 


That brilliant and erratic novelist, the late 
Edgar Saltus, despised politicians. “When a 
politician,” he once said in his Madison Square 
apartment, “does or says a good and generous 
thing it is always an accident, a mistake. The 
politician in this is like the stingy farmer. 
He was walking his wife along a city street 
looking for a place to eat in. They approached 
a handsome restaurant with a sign before the 
door saying: ‘Luncheon 12 to 3, 50 Cents.’ The 
old lady never dreamed of stopping before such 
a fine place, but her stingy husband held her 
up. ‘We’ll go in thar,’ he said reflectively. 
‘It ain’t a bad bargain, Hannar—three hours’ 
steady eatin’ for half a dollar.”—The Argo- 
naut (San Francisco). 





VoL. 94 


CENTRAL LAW JOURNAL 


343 








WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 


Copy of Opinion in any case referred to in this Digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 


I i dns an care Sots nce des acasomianpecennionempenes lapivash<saniaecnian 
Arkansas... 


California. 
Colorado 








BN edah.sckstxetcdginsesacestarniqussiabesecehasdeciowspstial 16, 26, 
Louisiana 23, 
9, 21, 22, 
Mississippi... et 13, 
Missouri 27, 40, 56, 

, 30, 33, 42, 43, 
North Carolina...............................,--...-..12, 45, 57, 
Ohio bhededes 
Oklahoma.......,-.-....,-........-.-..- 
Texas ¥ 31, 
United States C. C. A. 35, 
United States De. Co... --.2...nc.-eeeceeccennns----nene----D, 8, 
United States S. C. 17, 19, 20, 60, 


1. Automobiles—Collision.—In suit for in- 
juries sustained in an automobile collision, 
wherein plaintiff claimed defendant was driv- 
ing on wrong side, the negligence of defendant, 
who claimed to have “skidded” because of a 
Wet pavement, held for the jury.—McDermott 
v. Johnson, Iowa, 186 N. W. 630. 

2. Contributory Negligence.—In an action 
for damages because of injury by an automo- 
bile, a refusal to charge that person about to 
cross a street, neglecting to look both ways 
for vehicles, is negligent as a matter of law, 
Was not error, as a pedestrian is required un- 
der such circumstances to exercise only reason- 
Snte care.—Wiser v. Copeland, Ariz., 203 Pac. 
65. 

3. Contributory Negligence.—Evidence that 
plaintiff, who was intending to board a street 
car, stepped to one side to permit a passenger 
to alight from the street car and was struck 
by defendant’s automobile, does not show, as 
a matter of law, that she was contributorily 
negligent for stepping back against the auto- 
mobile.—Sommer v. Martin, Cal., 204 Pac. 33. 

4. Liability of Owner.—When the plaintiff 
has suffered injury from the negligent man- 
agement of an automobile, it is sufficient prima 
facie evidence that the negligence was. imputa- 
ble to the defendant, to show that he was the 
owner of the car without proving affirmatively 
that the person in charge was the defendant’s 
servant.—Boling v. Asbridge, Okla., 203 Pac. 


J 























5. Bankruptey—Special Deposit—Where in- 
terest coupons attached to bonds of a corpora- 
tion recited that they were payable at the office 
or agency of the corporation, the fact that for 
its own convenience the corporation, prior to 
each maturity date, made a special deposit in 
a bank, on which it drew checks in payment of 
coupons when presented, held not to constitute 
such deposit a trust fund for the benefit of 
coupon holders, but, on the bankruptcy of the 
corporation, the amount remaining in such de- 
posit held a part of the general assets of the 
estate——In re Interborough Consol. Corpora- 
tion, U. S. D. C., 276 Fed. 249. 





6. Banks and Banking—Fraudulent Repre- 
sentations.—One induced by fraudulent repre- 
sentations to purchase lands from a bank, which 
thereafter sold its assets to another bank, was 
a creditor of the former bank at the time of 
the transfer of its assets, though he did not 
recover a judgment until afterwards; his cause 
of action existing at all times after the con- 
summation of the fraud.—Valley Bank v. Mal- 
colm, Ariz., 204 Pac. 207. 


re Presentation of Check.—Where a bank, 
on receiving an inquiry whether it would pay 
a draft upon it, replied, “Check is good today,” 
it did not thereby agree to pay the check when- 
ever presented, but merely stated there were 
sufficient funds to meet it and required the hold- 
er to present the check before the funds were 
withdrawn.—San Antonio Nat. Bank y. Conn, 
Tex., 237 S. W. 353. 


8. Primary Liability—Under the Federal 
Reserve Act, providing that, in case of redis- 
counted notes “upon which suit is brought, the 
bank waives presentment, demand and protest,” 
and that the indorsement of member bank shall 
“be deemed a waiver of demand notice and pro- 
test by such bank as to its own indorsement, 
exclusively,” when a member bank deposits 
paper with the Reserve Bank, it is intended 
that there shall be a primary liability.—Fed- 
eral Reserve Bank y. First Nat. Bank, U. S. 
D. C., 276 Fed. 300. 


9. Bills and Notes — Acceptance. — Sections 
5939 and 5944, Gen. St. 1913, providing that the 
drawee in a bill of exchange is not liable to 
the payee unless and until he accepts the bill 
in writing, do not defeat a recovery by the 
payee under the circumstances stated above. 
The acceptance of the consignment is the equiv- 
alent of a promise to accept the bill, which may 
not then be repudiated by the drawee. He re- 


ceives the proceeds of sale for the use of the 
payee, and is liable to him as for money had 
7 


and received.—First Nat. Bank v. 
Amundson-Flynn Co., Minn., 186 N. W. 


10. Presumption of Consideration.—In an 
action on a note payable to a bank, evidence 
that the bank credited the amount of the note 
to the account of a third party does not alone 
rebut the presumption of consideration for the 
note, since the note may have been an accom- 
modation note, as defined by Uniform Negotia- 
ble Instruments Law D. C., art. 2, § 29. hase 
v. Du Pont Nat. Bank of Washington, D. C., 
U. 8S. C. C. A., 276 Fed. 235. 


41 Purchaser for Value.—A bank does not 
become a purchaser for value of a note merely 
by giving credit on its books for the pur- 
chase price thereof, but is entitled to avoid de- 
fenses only to the extent it had actually paid 
out the money prior to acquiring notice of the 
defenses.—Southern Trust Co. v. Vaughn, U. S. 
Cc. C. A., 277 Fed. 145. 


12. Carriers of Goods—Damage in Transit.— 
Under C. S. §§ 290, 313, 317, one paying draft 
attached to a bill of lading for shipment made 
“order notify” acquires all the rights of the 
consignor in regard to damage to the shipment 
in transit, and may maintain any action against 
the carrier for all damages to the shipment 
while in transit—Watts v. Norfolk Southern R. 
Co., N. C., 110 S. EB. 582. 


13. Liability —Where a bill of lading pro- 
vides “for loss, damage or delay, caused by fire 
occurring after forty-eight hours (exclusive of 
legal holidays) after notice of arrival of the 
property at destination has been duly sent or 
given, the carrier’s liability shall be that of 
warehouseman only,” the 48 hours does not 
begin ‘until the receipt by the consignee of the 
en Cent. R. Co. v. Shaw, Miss., 90 

Oo. 629. 


14. Carriers of Live Stock—Delay.—In a ship- 
per’s action for damages to a shipment of cat- 
tle through delay, evidence as to the time it 
would have taken to ship the cattle by another 
route over other lines than those of defendant 
was inadmissible.—St. Louis, B. & M. Ry. Co. v. 
Freasier, Tex., 237 S. W. 344. 


15. Carriers of Passengers—Alighting.—To 
warant a recovery in an action for injury to 
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one who, just after alighting from a street 
car, was thrown down by reason of her foot 
being caught in a rope hanging from the rear 
of the car. it is not essential to prove the char- 
acter or purpose of the rope.—Landis v. Wich- 
ita R. & Light Co., Kan., 203 Pac. 1109. 


16. Champerty and Mainitenance—Share of 
Proceeds.—Under Ky. St. § 209, forbidding con- 
tract by one not a party to share the proceeds 
of litigation, a contract by an attorney with 
his client whereby the attorney for a named 
per cent of the amount recovered undertakes 
to represent his client, is champertous and 
void, although an attorney may legally con- 
tract with his client for a sum equal to a 
given per cent of the amount recovered or the 
value of the thing recovered.—Wilhoit’s Adm’x 
v. Richardson, Ky., 236 S. W. 1025. 


17. Commerce—Rates.—In a suit to annul 
orders of the Interstate Commerce Commission 
granting to carriers increased rates on the 
ground that Transportation Act Feb. 28, 1920, 
tit. IV, authorizing such decision, was uncon- 
stitutional, the carriers were necessary parties, 
and the relief prayed for cannot be granted in 
their absence.—State of Texas v. Interstate 
neres Commission, U. S. S. C., 42 Sup. Ct. 


18. Ship-chandlers. — That commodities 
dealt in by ship-chandlers in the state of Vir- 
gzinia were in large part transported into that 
state from other states, from which they were 
procured, did not constitute the sales made in 
Virginia interstate commerce, within the juris- 
diction of the Federal Trade Co:nmission; the 
interstate transportation having ended when 
the goods reached their destination and were 
placed in the ship-chandlers’ warehouses.— 
Winslow v. Federal Trade Commission, U. S. C. 
C. A., 276 Fed. 206. 


19. Constitutional Law—Cunfirmation of 
Award.—The Greater New York Charter, as 
amended by Laws N. Y. 1918, c. 619 to provide 
that the confirmation of any award of damages 
for the change of grade of a street by the 
board of revision of assessments shall be final 
and conclusive with respect to the amount of 
damage sustained, construed as permitting a 
review by the courts of questions of jurisdic- 
tion, fraud, and misconduct, does not deny due 
process of law to one whose right to damages 
was vested before the amendment.—Crane v. 
Hahlo, U. S. S. C., 42 Sup. Ct. 214. 


20. Due Process—Provision for making 
foreign corporations subject to service in the 
state is a matter of legislative discretion. and 
a failure to provide for such service, or to make 
the jurisdiction over foreign corporations wide 
enough to include the adjudication of transi- 
tory actions not arising in the state, is not a 
denial of due process.—Missouri Pac. R. Co. v. 
Clarendon Boat Oar Co., U. S. S. C., 42 Sup. 
Ct. 210. 

21. -Freedom of Speech.—The publication of 
the statement that plaintiff was unfair to or- 
ganized labor portended injury to plaintiff’s 
business under the facts found, and the judg- 
ment enjoining the continued publication of 
the statement was not too broad and did not 
deprive defendants of the freedom of speech 
guaranteed by the Constitution—Campbell v. 
Motion Picture Mach. Operators’ Union, Minn., 
184 N. W. 781. 


22. Imprisonment for Debt.—Coercing com- 
pliance with the judgment of the court by !m- 
prisonment does not infringe the constitutional 
inhibition against imprisonment for debt.— 
Campbell v. Motion Picture Mach. Opefators, 
Minn., 186) N. W. 787. ; 


23. Contracts—Delay.—Where a contract be- 
tween a contractor and his sub-contractor and 
the latter’s surety provided that no change in 
the plans should release either the sub-con- 
tractor or his surety. the contractor’s ordering 
pile drivers to be placed on barges did not 
release the surety or the sub-contractor from 
liability in a suit by the contractor for delay 
in performance.—Jacob A. Zimmerman & Son 


v. United States Fidelity & G. Co. La., 90 So. ] 
647. iat 





24. Right of Action.—The statutory right 
to bring an action in a certain county may be 
waived, but cannot be bartered away in ad- 
vance by contract; such an agreement being 
against public policy—C. P. Ray & Co. v. La 
Rue & Barron Co., Tex., 237 S. W. 336. 


25. Corporations—Injury Under Prior Own- 


ership.—Corporation purchasing mining plant ~ 


held not liable for injuries sustained by em- 
ployee of seller corporation, prior to the sale, 
while mine was being operated by seller, in 
action to which seller was not made a party, 
in the absence of allegations that there was 
fraud or collusion in the sale and transfer of 
the mine, or that seller was insolvent or un- 
able to pay any judgment that might be ob- 
tained against it—Furnace Coal Mining Co. v. 
Caldwell, Ky., 236 S. W. 1028. 


26. Interstate Commerce.—A foreign cor- 
poration, selling in this state coal shipped from 
its mine in another state, is engaged in “inter- 
state commerce.” so that General Corporation 
Law, § 15, requiring such a corporation to pro- 
cure a certificate of right to do business before 
suing on a contract, does not apply to it.— 
Pittsburgh & Shawmut Coal Co. v. State, N. Y., 
463. WN: Y. GS. sii. 


27. Repurchase of Stock.—Where, pursu- 
ant to an employment agreement, plaintiff pur- 
chased stock of defendant corporation, to be 
repurchased by defendant on plaintiff’s resig- 
nation, and was told by officers who substituted 
their own stock to make his checks therefor 
to them, which he did, and accepted a receipt 
for his first payment signed by an officer as an 
individual, he was put on inquiry, and could 
not recover as for money had and received by 
defendant, which did not receive any part of 
the purchase price, thus permitting it to pur- 
chase its own stock by indirection, which it 
could not do directly.—David v. B. L. Fry Mfg. 
Co., Mo., 236 S. W. 1103. 


28. Right of Action.—A corporation hav- 
ing performed its contract for work, and after- 
wards been dissolved, one succeeding to its 
matured right of action on the contract, as 
provided by the law authorizing its dissolution, 
could maintain action to enforce that right, 
as it might if not dissolved. notwithstanding 
any provision in the contract against its assign- 
a aes ad of La Porte v. Ahlborn, Ind., 133 
N. E. 874. 


29. Rights of Creditors.—Rights of cred- 
itors of a corporation dealing in land were 
superior to any rights obtained by stockholders 
under an agreement of the corporation to re- 
fund the amount paid for the stock without 
interest out of the proceeds of sales of land.— 
Chilberg v. Cross Land Co., Cal., 204 Pac. 28. 


30. Use of Corporate Name.—In an action 
by the “Brooklyn Hebrew Home and Hospital 
for the Aged,” a corporation well known in 
Brooklyn, against the “Jewish Home for Aged 
and Infirm,” an institution which had recently 
transferred its activities to Brooklyn, held, that 
injunction pendente lite would pe granted to 
restrain the officers and agents of the latter 
from using its corporate name, so as to lead 
the public to believe that both institutions are 
one and the same.—Brooklyn Hebrew Home, 
ae v. Jewish Home, Etc., N. Y., 192 N. ¥. S 

31. Election of Remedies — Mandamus. — 
Where there was a dispute between the com- 
missioners’ court and contractors as to amount 
due contractors, and where commissioners’ 
court ordered certain sum paid in full settle- 
ment of the claim as balance due them and 
directed clerk of court to issue warrants for 
such amount, contractors’ unsuccessful pro- 
ceeding in mandamus to compel payment of 
such amount on county’s refusal to issue war- 
rants and revocation of the agreement did not 
preclude them from subsequently compelling 
county, by mandamus, to pay the amount orig- 
inally claimed due, since in such case there 
was merely an unexecuted accord without sat- 
isfaction, unenforceable because revoked.—Cobb 
& Gregory v. Parker, Tex., 236 S. W. 1108. 


$2» Electricity — Negligence.—In an action 
for the death of one to whom defendant elec- 
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tric company furnished service, by reason of a 
shock received while attempting to attach a 
drop cord or extension. and in which the neg- 
ligence alleged was the carrying of service 
wires on the same poles with high-tension 
wires without proper effort to prevent con- 
tact, the questions of negligence and contribu- 
tory negligence are properly for the jury.— 
_otomen v. Iowa Ry. & Light Co., Iowa, 186 N. 
Ww. ; 


33. Executors and Administrators—Board and 
Lodging.—On proof that board and lodgings 
were furnished decedent by claimant, the law 
would imvly an obligation on the part of the 
decedent to pay therefor, if thew were not re- 
lated, but not where they were sisters, in which 
case a claim may be allowed on a quantum 
meruit where evidence shows that it was in 
the minds of the parties that compensation 
should be made. and that an agreement to 
that effect existed—In re Sullivan, N. Y., 192 
N. Y. S. 318. 


34. Frauds. Statute of—Original Contract.— 
Promise to pay indebtedness of negro moved by 
defendant from plaintiff's place held within the 
statute.—Cook v. Weatherford, Ga., 110 S. E. 
506. 


35. Iniunction.—Multiplicity of Suits.—Where 
a steamship company delivered goods covered 
bv various bills of lading negotiated hy the 
shipner to different persons to one not having 
the bills of lading, and the holders of the bills, 
who have no unitv of claim, title. right. or 
cause of action with each other are suing or 
threatening to sue for conversion. the steam- 
ship companv cannot maintain a suit to pre- 
vent a multiplicity of actions by having a com- 
plete determination in one suit, as a mere com- 
munity in interest in matters of law or fact 
does not authorize a bill to avoid multinlicitv 
of actions.—Mallory S. S. Co. vy. Thalheim, U. 
B.C. ©. A, BIT -Ped.. 10%; 


36. Insuranece—Anplication.—An application 
for life insurance statine the date of the last 
attendance of a phvsician upon insured held 
inadmissible under a defense of fraud in action 
on the policy. where the annlication was not 
attached to the policy, under Code, § 1819.— 
Kennedv v. Metropolitan Life Ins. Co.. Iowa, 
186 N. W. 625. 


37. Forfeiture—In a suit on a certificate 
ef fraternal insurance, where the societv de- 
fends on the ground that the certificate had 
been forfeited by reason of the assured having 
chanved employment in violation of the pro- 
visions of the constitution and bv-laws of the 
societv, and where it is admitted that the proofs 
of death contained full information in refer- 
ence to assured’s emplovment at the time of 
his death and the length of time he was en- 
gaged in the prohibited employment, and the 
regular premiums collected during the time 
assured was engaged in a prohibited employ- 
ment were not refunded. and no offer to refund 
the same was ever made. held. that the pro- 
visions of the constitution and by-laws in ref- 
erence to a change of emvlovment were waived, 
" and the society was estonped to assert a forfeit- 
ure of the policy.—Sovereign Camp. W. O. 

v. Garner, Miss., 90 So. 586. 


38. Misrepresentations.—False representa- 
tions or warranties in an application for insur- 
ance cannot be relied on by the insurer, unless 
a copy of the application is attached to the 
policy as required by section 3467, Rev. Laws 
1910.—American Nat. Ins. Co. v. Robinson, 
Okla., 204 Pac. 268. , 


39. Misrepresentations.—In action on bene- 
fit certificate, defended on grouna of misrepre- 
sentations in application testimony that in- 
sured could not understand or write the English 
language held not to prove insured was not 
bound by answers to questions in application, 
in the absence of a showing as to what took 
place at the time the application was made 
and signed.—Erickson v. Knights of the Mac- 
cabees of the World, Col., 203 Pac. 674. 


40. Paralysis—Where a _ policy insured 
against loss resulting from bodily injury sus- 
tained through violent and accidental means, 
and also against loss resulting from sickness 








or disease, but provided that where disability 
reulted from paralysis, etc., indemnity would be 
paid for only one month, the insurer was liable 
for the full indemnity for a disability imme- 
diately due to paralysis, where the paralysis 
and the consequent disability were directly 
caused by accidental means, and not by disease. 
—Winkler v. Standard Acc. Ins. Co., Mo., 236 
S. W. 1065 


41. Proof of Loss.—If insurer’s local agent 
by a promise to insured to look after the mat- 
ter of the theft of an insured car, and to see 
that the policy was paid unless the car was 
found in 60 days, lulled insured into a feeling 
of security. and thereby induced him not to 
make proof of loss this constituted a waiver 
of proof of loss, if the agent had authority 
to waive it.—National Fire Ins. Co. v. Crab- 
tree, Ark., 237 S. W. 97. 


42. Imntermational Law—Capacity to Sue.— 
Where it has been held that the Russian So- 
cialist Federated Soviet Republic has no ca- 
pacity to sue in our courts, the individual mem- 
bers of a subordinate government body thereof 
have no better or greater rights than their 
principal.—Preobazhenski v. Cibrario, N. Y., 192 
ee 7 

43. Foreign Corporation.—The Russian So- 
cialist Federated Soviet government held sub- 
ject to suit as a foreign corporation, under 
Civil Practice Act § 7, subd. 7. defining as for- 
eign all corporations not created by or under 
the laws of the state, or located in the state, 
or created by or under the laws of the Tinited 
States or New York colonial laws.—Wulfsohn 
v. Russian Socialist Federated Soviet, N. 
192 N. Y. S. 282.° 

44. Intoxicatire Liquors—Distillery.—A_ still 
is “set uv,” within Gen. Acts 1921, p. 373, § 
8 when all the parts are assembled at one place 
and ready for vse as a still when connected 
together.—McGarity v. State, Ark. 236 S. W. 


45. Possession.—One carryine eight quarts 
of intoxieatine liquor in a erin was prima 
facie eniltvw of having more than a gallon in 
his nossession for purpose of sale. under C. S. 
§ 3379.—State v. Simmons, N. C., 110 S. E. 591. 


46. Master and Servant—“Family Purpose 
Doctrine.’”—Evidence. showing merelv that an 
automobile owned bv an electric light com- 
pany was sometimes driven by the general man- 


-ager’s infant son, and not showing for what 


purpose it was so driven, would not support a 
recovery against the father for the son's negli- 
gence under the “family purpose doctrine.” 
which is that the owner of an automobile pur- 
chased or maintained for the pleasure of his 
familv is liable for iniuries inflicted by the 
machine while bein= used by the members of 
the family for their own pleasure.—Doss_v. 
Monticello Flectric Light & Power Co., Ky., 
236 S. W. 1046. 


47. Safety Device.—Since there is no stat- 
nte nor common-law rule requiring gogeles to 
be furnished by the emplover, the failure to 
furnish such devices was not negligence in the 
absence of a showine that a duty to supplv 
them had been imposed hy custom or contract, 
either express or implied.—Fimerson Branting- 
ham Co. v. Growe, Ind.. 133 N. E. 919. 


48. Mines and Minerals—Lease.—Where an 
oil lease for 10 years and as much longer as 
oil, ete., was produced in paying quantities re- 
cited a ‘present consideration of $640 and stated 
that it was for 12 months from date, and that 
the lessee agreed to commence operation “with- 

* * hereof,” and that, if he failed to do 
so the lease should become void unless the 
lessee should give notice of his intention to 
keep it alive and pay for such extension “the 
sum of * * * dollars per year,” and the lessee 
accepted $640 as rent for each of 3 years, she 
was bound by the practical construction placed 
thereon by her and the lessee.—Carev v. Texas 
Pacific Coal & Oil Co., Tex., 237 S. W. 309 


49. Municipal Corporations—Defective Side- 
walks.—An abutting owner maintaining an area 
or vault under the sidewalk in front of her 
property, and maintaining in the sidewalk above 
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the area light wells for her sole and exclusive 
benefit to supply light, must use reasonable 
care to keep them in safe condition and is lia- 
ble for an injury resulting from a defective 
condition of which she knew, without notice 
from the Board of Public Works under the 
Vrooman Act and the acts amendatory there- 
to to repair the sidewalk, especially where their 
condition rendered them in the nature of a nuis- 
ance.—Monsch v. Pellissier, Cal., 204 Pac. 224. 


50. Improvements. — Established grades 
for sidewalks and streets are outlines of level, 
to be used and to Serve as general guides for 
the construction of improvements thereof. The 
city, or those delegated by it, in the construc- 
tion of such improvements, must follow such 
guides with substantial accuracy, and, in the 
absence of evidence to the contrary, will be 
presumed to have done so.—City of East Cleve- 
land v. Wald, Ohio, 133 N. E. 798. 

§1. Notice of Injuries.—Unwer the Colo- 
rado statute requiring notice of injuries to 
be given to a municipal corporation as a con- 
dition precedent to recovery therefor, which 
does not except minors from its requirements, 
the courts cannot make an exception, and must 
deny recovery to minor who failed to give the 
notice.—Baker v. Town of Manitou, Colo., U. 
Ss. C. C. A, 376 Fed. 232. 

52. Negligence — Invitee. — Where a lumber 
company employing plaintiff to bore a well 
offered a reward to any one finding a spring 
of water, and plaintiff, while waiting for re- 
pairs on his outfit, went in search of a spring, 
the offer was an invitation to go on the com- 
pany’s premises for the purpose of the search, 
and while so engaged he was entitled to the 
protection of ordinary care by the company.— 
Bush v. Weed Lumber Co., Cal., 204 Pac. 24. 

53. Principal and Agent—<Authority of Agent. 
—A landlord’s agent, having authority general- 
ly to look after the landlord’s farming business 
in a certain community, whose conduct in re- 
spect to his dealings with one of the land- 
lord’s tenants will, in the language of the land- 
lord, be “satisfactory” to him, is an agent hav- 
ing such general authority that it may be in- 
ferred that he possesses authority to bind the 
landlord in the purchase of supplies such as 
fertilizer furnished to the tenant which is ne- 
cessary in the farming operation.—Jolly v. 
Chattahoochee Fertilizer Co., Ga., 110 S. E. 639. 


54. implied Authority.—An agent with au- 
thority to sell property, usually subject to war- 
ranty of quality, has implied authority to sell 
with a warranty of that kind.—Pioneer Elec- 
tric Co. v. McCurdy, Minn., 186 N. W. 776. 

55. Publie Utilities—Service Charge.—Where 
a minimum charge for service to be rendered is 
made or prehibited by the ordinance under 
which a public utility is operated, the utility 
is not authorized to make a readiness to serve 
charge to be paid in addition to the just and 
reasonable rate fixed for the rendering of the 
service.—Ashtabula Gas Co. v. Public Utilities 
Commission, Ohio, 133 N. E. 915. 

56. Ratlroads—Speed.—Regardless of any or- 
dinance, the act of running a train 30 to 35 
miles per hour over a crossing on a much-trav- 
eled street in the heart of a town was a vio- 
lation of common-law duty.—Genglebach v. 
Payne, Mo., 236 S. W. 1093. 

57. Sales—Return of Goods.—Purchasers of 
jewelry, which they discovered to be brass, and 
of no value, were not restricted to the remedy 
in the clause in the sale contract that, “Should 
any article purchased from us fail to give ab- 
solute satisfaction to the user, it must be 
promptly returned to us and we will furnish 
free a new duplicate article and return it at 
our expense,” for the right to receive a “dup- 
licate” of the worthless articles would be of 
no value to the purchaser, so that there was 
no warranty, except in form, and the purchasers 
had the right to return the worthless goods 
without being liable for the price.—Continental 
Jewelry Co.'v. Stanfield, N. C., 110 S. E. 585. 


58. Street Railroads—Speed.—Where a heav- 
ily loaded coal wagon turning to cross street 
car tracks to enter a private alley or driveway 
had completed the turning movement and was 
on the tracks when struck by a street car, it 
was a question for the jury whether the street 
car’s violation of a speed ordinance, resulting in 
the car reaching the intersection four seconds 





sooner than it would have done at a lawful 
speed, was the proximate cause of the colli- 
sion, especially in view of testimony that the 
wagon was moving three or four miles an hour. 
—James v. United Rys. Co. of St. Louis, Mo., 236 
Ss. W. 1089. 

59. Taxation—Retrospective Law.—A _ retro- 
spective law curing defects in acts that have 
been done, or authorizing or confirming the ex- 
ercises of powers, is valid in those cases in 


which the Legislature originally had author- 
ity to confer the power or to authorize the act, 
and hence Act Special Session 1921, H. B. 92, 
S. B. 735, validating an unauthorized assess- 
ment of taxes to be used in the construction 
of state or national highways, did not violate 
— County 


any organic law.—Edwards % 
Board of Com’rs, N. C., 110 S. 

60. Territories — biscristeation Between 
Ports.—Merchant Marine Act June 6, 1920, § 
27, requiring merchandise to be transported by 
water between ports of the United States only 
in United States vessels, with certain excep- 
tions is a regulation of commerce, and is not 
within Const. art. 1, § 8, requiring all duties, 
imposts, and excises to be uniform throughout 
the United States.—Territory of Alaska v. Troy, 
U. S. S. C., 42 Sup. Ct. 241. 

61. Trusts—Conveyance by Wife.—The. ex- 
ecution by a wife of a conveyance in the form 
of a warranty deed to property paid for by 
her husband and conveyed to her under her 
agreement to mortgage and convey it at her 
husband’s request, which deed was executed to 
secure a loan to the husband, and was there- 
fore a mortgage, left the equity of redemption 
in the wife, so that a reconveyance by the 
grantee after the grantor’s death to her hus- 
band was for the benefit of her heirs.—S. J. 
Thomas Realty Co. v. Guthrie, Col., 204 Pac. 


62. United States—Misrepresentations.—The 
government is liable to its contractors for mis- 
representations in the same circumstances that 
private individuals would be liable, but neces- 
sarily neither is liable if neither made repre- 
sentations.—MacArthur Bros. Co. v. United 
States. U. S. S. C., 42 Sup. Ct. 225. 

63 Shipping Board Emergency Fleet Cor- 
poration.—The United States Shipping Board 
Emergency Fleet Corporation is a separate en- 
tity, notwithstanding all its stock is owned by 
the United States, and where it enters into con- 
tracts is suable in the same manner as other 
corporations.—Traylor Engineering & Mfg. Co. 
v. United States Shipping Board Emergency 
Fleet Corporation. U. S. D. C., 276 Fed. 248. 

64. Wills—Earnings of Savings Bank.—Div- 
idends from the earnings of a savings bank, 
which did not accrue to decedent in his life- 
time, formed no part of the principal of his 
estate, but are payable to the legatees as in- 
come.—In re Mercer. N. Y., 192 N. Y. S. 317. 

65. Workmen’s Compensation Act—Assign- 
ment of Compensation.—The provision of Work- 
men’s Compensation Act 1913, § 29a, that no 
“claim” for compensation shall be assignable 
“before payment,” covers both claims and 
awards: the word “claim” being used in this 
broad sense. Where an award against an in- 
surer becoming a bankrupt was paid by the 
state by an appropriation act, claimant’s as- 
signment of the award to the state by reason of 
the payment to him was contrary to the stat- 
ute and void; the award not being “paid,” with- 
in the meaning of the act, until paid by the 
employer or person against whom it was made. 
—Pacific Electric Ry. Co. v. Commonwealth 
Bond. & C. Ins. Co., Cal., 204 Pac. 262. 

66. Legal Certainty.—In a proceeding un- 
der the Workmen’s Compensation Act for the 
death of a truck driver who was found dead 
in the road with bruises on his body and the 
truck in gear against the stump of a tree by 
the roadside, evidence held not to warrant a 
finding that the servant’s death was the result 
of accident.—Haddad v. Commercial Motor 
Truck Co., La., 90 So. 666. 

67. Partial Disability—In case of loss of 
parts of thumb and fingers award of compen- 
sation need not be by adding the scheduled 
benefits for such loses in the first part of Laws 
1919, c. 210. § 73, but may be for partial loss 
of use of the hand under section 73g.—Indus- 
trial Com’n v. General Acc., Fire & Life Assur. 
Corp., Col., 204 Pac. 338. 





ma > © & Beh Bea 8 let ee Ole Cle ee CO 


ef wa 


